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SB 497 (Simitian) - As Amended:  June 8, 2006

SENATE VOTE:   30-4

SUBJECT: Vessels: Releases

SUMMARY:

This bill requires the commission to adopt regulations on performance standards for ballast water or before January 1, 2008. Specifically, this bill:   

1) Requires the commission to adopt regulations on performance standards for ballast water that do all of the following:

a) Require, with specified exceptions, an owner or operator of a vessel that is capable of carrying ballast water and operates in the waters of the state to implement the interim performance standards for the discharge of ballast water in accordance with the recommendations of the California State Lands Commission Report on Performance Standards for Ballast Water (CSLC Report).

b)   Require, except as otherwise provided, an owner or operator of a vessel capable of carrying ballast water that operates in the waters of the state to comply with the implementation schedule for the interim performance standards for the discharge of ballast water in accordance with the CSLC Report.

c)   Require, an owner or operator of a vessel capable of carrying ballast water which operates in the waters of the state to meet the final performance standard of zero detect for all organisms by 2020 in accordance with the CSLC Report.  

2) Specifies that if the CSLC has approved an application for installation of an experimental ballast water treatment system that system shall, except in specified situations, be deemed in compliance with interim performance standards adopted pursuant to the CSLC Report for a period not to exceed five years after the new standard would have applied to the vessel.
3) Requires that the report that the Department of Fish and Game (DFG) must provide to the Legislature and the public by 2009 under existing law, which will assess the effectiveness of ballast water controls, be provided to the Legislature and the public every three years beginning 2009. 

4) Requires DFG to convene a scientific review panel to evaluate the effectiveness of and make recommendations regarding the biological monitoring and research activities for invasive species.

5) Increases the maximum administrative civil penalties for failure to comply, reporting violations, falsification of reports, or tampering with or disabling a ballast water control system, from five thousand dollars ($5000) to twenty-seven thousand five hundred dollars ($27,500) per violation.

6) Deletes the sunset date for the Marine Invasive Species Act but maintains the sunset. 

7)Strikes the requirement for a vessel owner or operator to notify the State Water Resources Control Board (SWRCB) of releases no later than 24 hours after a release, and requires an owner or operator to instead notify the Office of Emergency  Services (OES) immediately, but not longer than 30 minutes, after discovery of the releases.  OES must then transmit the required notification to SWRCB and DFG immediately, but not longer than 30 minutes after receiving the notification.

8) Repeals the sunset on the Marine Invasive Species Fee Collection Law.

9) Makes technical and clarifying amendments.

10) Provides that no reimbursement to local agencies is required by this act for a specified reason.

11) Contains an urgency clause.

EXISTING LAW, under the California Clean Coast Act requires a vessel owner or operator to immediately, but no later than 24 hours after a release, notify the State Water Resources Control Board (SWRCB) of certain releases (e.g., graywater, sewage, hazardous waste, oily, bilgewater). The California Marine Invasive Species Act requires ships to exchange ballast water at sea before discharging into state waters. Federal law and regulations also require ballast water exchange or equivalent treatment before discharging into U.S. waters and the Great Lakes.   

FISCAL EFFECT: This bill was not keyed fiscal in the Senate but recent amendments will have a fiscal effect. According to the author, most of the requirements of the bill should be funded through the Marine Invasive Species Control Fund, fees for which can be raised from the current approximately $400 per ship voyage per year to $1000. The author asserts that this bill will save the state money in the long run for the eradication or control of destructive invasive species.  
COMMENTS:   

1) Background.  According to the sponsor of this bill, The Ocean Conservancy, this bill is intended to implement recommendations by the CSLC to significantly reduce the tremendous economic, ecological and human health impacts of invasive species discharged in vessel ballast water in California waters. Invasive species are non-native or non-indigenous plants, animals, bacteria and viruses. They can be discharged into the marine environment from ballast water stored in large vessel holding tanks. To maintain stability during transit along coasts and on the open ocean, ships fill their ballast tanks with water. This water is taken from coastal port areas and transported with the ship to the next port of call where the water may be discharged or exchanged. According to the sponsor of this bill, twenty-one billion gallons of ballast water are discharged into U.S. waters each year - about 2 million gallons per hour - and at least 7,000 different species of marine life are transported in ballast water throughout the world each day.   

2) San Francisco Bay is one of the most invaded estuaries in the world. About 1 billion gallons of ballast water are discharged each year into San Francisco Bay. Up to 97% of the total organisms of the San Francisco Bay/Delta Estuary are non-native however other estuaries in the state have not yet reached such a level. 53%-88% of the non-native organisms and biomass in the bay were transported to the bay in ballast water. The San Francisco Regional Water Quality Control Board   (San Francisco RWQCB) determined that bioinvasions are "one of the greatest threats to the integrity of the San Francisco Estuary ecosystem, perhaps as great as any pollutant under the Clean Water Act," and that there should be "no exotic species introductions.” Millions of dollars are spent in the Bay to control Asian clams, which consume the primary food sources for local fish species and bioaccumulate toxic metals, and Chinese mitten crabs, which clog water intake screens, consume juvenile salmon and undermine levies. The problem of invasive species threatens estuaries and other water bodies throughout the state.

3) The United Nations International Maritime Organization (UN IMO) and the United States government recommend open ocean ballast water exchange; however, very few countries have adopted this recommendation as law. Though California has a law requiring ballast water exchange, the sponsor asserts that this is an ineffective and short-term solution. Presumably, exchange is ineffective because, though it reduces the quantity of invasive species introduced into California waters, species that cling to the insides of the ballast are not eliminated in the exchange process and so may still be brought into state waters. The sponsor of this bill asserts that specific standards are needed to reduce the amount of invasive species in ballast water.  

4) What this bill does. In January 2006, the CSLC recommended that the Legislature move from the current ineffective system of ballast water exchange, to performance standards that reduce the rate of bioinvasions in ballast water pursuant to specific goals and timetables. According to the author, this bill would enact the Commission's recommendations by requiring that the following ballast water standards be phased in over time:

a)    No detectable discharges of organisms larger than 50 microns by vessels constructed on or after 2012, and all older vessels by 2016.  

b)    The phased reduction of the discharge of smaller organisms, bacteria and viruses by all vessels 2016. 
c)    No detectable discharges of all invasive species discharged from ballast water by all vessels by 2020.  

5) SB 771 (Simitian) Chapter 588, Statutes of 2005, enacted the California Clean Coast Act (Act). The Act consolidated various requirements relating to cruise ship releases, and applied those requirements to oceangoing ships with certain conditions. Following enactment of the Act, certain state entities and shipping interests requested clarification of certain provisions. Therefore, in addition to adopting the  recommendations of the CSLC regarding ballast water standards,  this bill revises the Act in accordance with those requests  and adds an urgency clause to ensure that the Act is  implemented in a timely manner.

6) The author points out that this bill would preserve the ability of the SWRCB and other state agencies to take actions to clean up waters impaired by invasive species under the Clean Water Act and other and federal laws. Additionally, it would reduce the financial incentive for noncompliance by increasing penalties for violating the Act's standards and reporting requirements. To ensure feasibility of implementation and the effectiveness of the performance standards this bill requires DFG to convene an independent scientific review panel to evaluate the effectiveness of the standards, and make recommendations for biological monitoring and research. Additionally, the author asserts that this bill, by extending deadlines for vessels currently experimenting with new ballast water treatment technologies approved by the CSLC, will ensure fairness to those owners and operators who have gotten out in front on the issue of invasive species and have tried to reduce the impacts of their operations. Importantly, the author states that the costs for the program would not be borne by the public but would be paid for by existing fees.

7) Arguments in support. Supporters of this bill point out that, according to the US Commission on Ocean Policy, invasive species are one of the greatest threats to coastal environments, and can contribute substantially to altering the abundance, diversity, and distribution of native species. The sudden availability of new habitat and absence of natural predators can lead to runaway growth of invasive species that crowds out native species, and has proven very difficult if not impossible to control once begun. As a local example, San Francisco Bay is one of the most invaded estuaries in the world, with more than 234 non-native species and one new species established every 14 weeks. Species like zebra mussels, Asian clams and Chinese mitten crabs undermine levees, destroy native fish and shellfish populations, and clog intake pipes. Discharge of ballast water into ports, coastal areas, and watersheds is recognized as a primary pathway for invasive species' introduction. Such introductions exact substantial and increasing costs to the nation’s economy, public infrastructure and environment. The damages to the United States economy by terrestrial and aquatic invasive species have been estimated at $137 billion a year. Supporters of this bill contend that and federal regulations are weak and ineffective. Moreover, they assert, that attempts to eradicate species after they are established are costly and generally unsuccessful.

8) Arguments in opposition.  

a)    Opponents of this bill assert that California's laws on ballast water standards ought to be consistent with UN IMO or, more stringent, federal standards. Although it is clear that consistency would make things easier for industry, the costs to the state of California of the continued introduction of invasive species under the international and federal standards are too high for the state to continue to bear. However, it does make sense for the CSLC to consider federal and international standards and ensure that those standards will be met in addition to any state standard as it moves to implement each interim standard.

b)    Additionally, opponents of this bill assert that a review of treatment technologies and management options one year prior to adoption of each new interim standard needs to take place to ensure feasibility. They propose allowing the CSLC to decide, based on the study, to adjust the performance standard up or down. The Committee might wish to consider whether it would be more appropriate to require CSLC to prepare a feasibility study and submit it to the legislature in advance of implementing each step of the performance standards. If such an approach is taken, it would make more sense to do the study 18 months prior to the implementation date for each interim standard. This would allow time for legislation to adjust the standard or timeline, if necessary and would provide an additional check to ensure that research and development (R&D) of ballast water treatment technologies are being actively pursued. According to the CSLC Report, financial investment for the R&D of ballast water treatment systems has been lacking, and the advancement of technologies has been slow. Barriers to furthering ballast water treatment are many. However, the shipping industry, technology developers, and other investors point to the absence of a specific set of technology performance standards as a primary obstacle. Performance standards set benchmark levels of organism discharge that a technology would be required to achieve for it to be deemed acceptable for use in California. Developers need these targets so they may design technologies to meet them. Investors are reluctant to devote financial resources towards conceptual or prototype systems without some indication that they may ultimately meet future regulations. The CSLC Report states that the adoption of performance standards would address these fears, and accelerate the advancement of ballast treatment technologies.

c)    Opponents also oppose the formation of the DFG scientific review panel stating that such a panel was not a part of the CSLC's recommendations. They state that if the provisions creating this panel are adopted, the role and composition of the panel needs to be specifically delineated in this bill and the panel ought to be advisory to the CSLC. However, some supporters of the bill, including the Association of California Water Agencies   (ACWA), are concerned with CSLC implementing this bill and think that DFG is the more appropriate agency given its vast experience with native species and habitats and the devastation that non-natives have brought to California. The current division of responsibilities for implementation of this bill is probably appropriate given the expertise of CSLC and Dig’s and the work that they have been doing on invasive species.

d)    Opponents do not think that the state should impose penalties for violations in addition to federal penalties. Under current law, the state imposes rather small penalties for violations of $5000 per offense. These penalties can be imposed in addition to the much more significant federal penalties under the theory that there are two offenses-1) the violation of California law and 2) the violation of federal law. This bill increases the state penalties to make them consistent with the federal penalties, $27,500. This increase will discourage violations and help the state pay to eradicate invasive species and implement and enforce the provisions of this bill.

e)    Finally, opponents would like to see all sunset dates in the bill extended to 2020 so that they are consistent. The sunset of a provision that prohibits all other state  and local agencies from imposing additional requirements  on ballast water is 2010 unless that action is made  pursuant to federal law, however the interim standards  continue to be implemented though 2020. Opponents argue that this should be extended to 2020 or removed entirely. Moreover, opponents want the phrase "pursuant to" to be replaced with "mandated by" in order to make it more difficult for state and local agencies to impose any requirements on them regarding ballast water or invasive species. The Committee may wish to consider whether it is appropriate to preempt all state and local agencies for an extended period of time or indefinitely given the variety of circumstances facing them and different responsibilities that they have to protect California’s environment and public resources. It does not appear to be in the interests of the state to change "pursuant to” to be replaced with "mandated by" since that may preclude the state from achieving water quality objectives required under federal law and could result in significant litigation as the state and local agencies would likely by subject to lawsuits by the federal government, environmental organizations and industry.  

9) Related legislation.

a)    SB 771 (Simitian) Chapter 588, Statutes of 2005,  enacted the California Clean Coast Act which consolidated  various requirements relating to cruise ship releases, and  applied those requirements to oceangoing ships with  certain conditions and reporting requirements.

b)    AB 2672 (Simitian) Chapter 764, Statutes of 2004, prohibited a large passenger vessel owner or operator from releasing sewage into state marine waters under certain conditions.  

c)    AB 2093 (Nakano) Chapter 710, Statutes of 2004, prohibited a large passenger vessel owner or operator from releasing graywater into state marine waters under certain conditions.  

d)    AB 471 (Simitian), Chapter 706, Statutes of 2004, prohibited onboard incineration on cruise ships within three miles of the California coast.   

e)    AB 433 (Nation) Chapter 491, Statutes of 2003, changed  the Ballast Water Management for Control of Nonindigenous  Species Law to the Marine Invasive Species Act, and  revised various requirements for ballast water management  practices to minimize release of nonindigenous species.  

f)    AB 906 (Nakano) Chapter 494, Statutes of 2003, prohibited the release of hazardous waste and "other waste" (i.e., photography lab chemicals, dry cleaning chemicals, medical waste) from large passenger vessels into state marine waters and marine sanctuaries under certain conditions.  

g)    AB 121 (Simitian) Chapter 488, Statutes of 2003,  prohibited owners or operators of large passenger vessels  from releasing sewage sludge and oily bilge water into  state marine waters and marine sanctuaries under certain  conditions.  
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